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DISCLAIMER AND STATEMENT CONFLICTS 

 This presentation represents my own opinions and not 
those of my employer, ACOEM, NYOEMA or the MRO 
Section 

 I own a very small number of stocks in a company that is 
developing marijuana sensor technology. 

 I have no role in the company 



 

 

OBJECTIVES 

 TO DISCUSS HOW THE COVID 19 PANDEMIC HAS 
IMPACTED DRUG USE AND DRUG TESTING 

 IDENTIFY THE CHALLENGES PRESENTED TO THE 
MRO BY MARIJUANA, CBDT AND ASSISTED DRUG 
TREATMENT PROGRAMS 

 DISCUSS UPDATES IN REGULATORY ISSUES 



       

COVID 19 and DRUG USE 

IMPACT OF COVID-19 ON USE OF 
DRUGS 

IMPACT OF DRUGS ON COVID-19 
COVID-19 AND DRUG/ALCOHOL 

TESTING 



 

COVID-19 and DRUG USE 

 SOCIAL ISOLATION 
 ANXIETY 
 SUICIDES 
 SPOUSAL and CHILD ABUSE 
 GENERAL INCREASE IN ALCOHOL AND DRUG USE 
 Source Sparkman citing EEOC STUDY 



   

 

COVID-19 and DRUG USE 
SOCIAL ISOLATION 

 Lack of support from friends and family 

 Disruption of care 

 Problem with participation in peer or professional support 
groups -Telehealth 

 Turning to drugs to alleviate negative feelings 

 Methadone dosing (SAMHSA new guidance) 
 Alexaner et al 

 Becker and Fiellin 



SUSSUBSTANCE USE AND COVID-19 
Availability of drugs   

 Limits on air travel, sea travel, movement across regions 

 Impact on drug markets; shortages at street level and price increases 

 Impacts all drugs including marijuana within US 

 Reduction in purity, adulteration and contamination 

 Shift to more at risk behavior such as use of street benzodiazepines and 
synthetic cannabinoids 

 Chiappini et al, COVID-19: The Hidden Impact… 



  

  

  
 

SUBSTANCE USE AND COVID-19 
 DRUG USE IMPACT ON LUNGS MAY PUT DRUG USERS AT 

GREATER RISK OF LUNG IMPACT OF COVID-19 
 SMOKERS OF TOBACCO AND MARIJUANA - Reduced lung function 

 VAPING  impact of chemicals on lung tissue 

 OPIOD USE DISORDER- respiratory depression 

 METHAMPHETAMINE USERS - cardiomyopathy 

 INCREASED RISK OF HOMELESSNESS 

 INCRESED RISK OF INCARCERATION 

 BREAKING OF SOCIAL PHYSICAL DISTANCING TO GET OR USE 
 NORA VOLKOW NIDA APRIL 6, 2020 



 

 

SUBSTANCE USE AND COVID-19 
 United States (US). retrospective case-control study of electronic health records (EHRs) data 

of 73,099,850 unique patients, of whom 12,030 had a diagnosis of COVID-19. 

 Patients with a recent diagnosis of SUD (within past year) were at significantly increased risk 
for COVID-19 (adjusted odds ratio or AOR = 8.699 [8.411-8.997], P < 10-30 

 Effect that was strongest for individuals with OUD (AOR = 10.244 [9.107-11.524], P < 10-30) 

 Higher than tobacco use disorder (TUD) (AOR = 8.222 ([7.925-8.530], P < 10-30) 

 May be secondary impact of patients with SUD having  significantly higher prevalence of
chronic kidney, liver, lung diseases, cardiovascular diseases, type 2 diabetes, obesity and 
cancer. 

 Among patients with recent diagnosis of SUD, African Americans had significantly higher risk 
of COVID-19 than Caucasians (AOR = 2.173 [2.01-2.349], P < 10-30), with strongest effect for 
OUD (AOR = 4.162 [3.13-5.533], P < 10-25). 

 COVID-19 patients with SUD had significantly worse outcomes (death: 9.6%, hospitalization: 
41.0%) than general COVID-19 patients (death: 6.6%, hospitalization: 30.1%) and African 
Americans with COVID-19 and SUD had worse outcomes (death: 13.0%, hospitalization: 50.7%) 
than Caucasians (death: 8.6%, hospitalization: 35.2%).  

Wang.  Covid-19 Risks and outcome in patients with SUD 
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SUBSTANCE USE AND COVID-19 
Use of EMS; an example 

 Kentucky EMS opioid overdose daily runs increased after the COVID-19 state 
emergency declaration. In contrast, EMS daily runs for other conditions 
leveled or declined. There was a 17% increase in the number of EMS opioid 
overdose runs with transportation to an emergency department (ED), a 71% 
increase in runs with refused transportation, and a 50% increase in runs for 
suspected opioid overdoses with deaths at the scene. The average daily EMS 
opioid overdose runs with refused transportation increased significantly, 
doubled to an average of 8 opioid overdose patients refusing transportation 
every day during the COVID-19-related study period. 

Slavova et al. Signal of increase opioid overdose 



 

SUB  SUBSTANCE USE AND COVID-19 
Opioids in NY 

COVID-19 and Opioid Overdose. Overdose deaths from heroin, illicitly produced 

fentanyl, and prescribed opioid analgesics continue to ravage all parts of New York State. 

Deaths involving any opioid increased among New Yorkers from 1,074 in 2010 to 3,224 in 2017, 

with a 7% increase from 2016 to 2017. In 2018, however, the number of deaths declined 7% 

compared to the previous year, from 3,224 to 2,991, marking the first decrease since 2010. 

Unfortunately COVID-19-associated pressures and social isolation are likely fueling greater 

opioid use and risk for overdose. Anecdotal reports from the State’s syringe exchange programs 

have confirmed this suspicion, as have reports of opioid overdoses for individuals who believed 

they were using only cocaine. 

Dr. Zucker’s Department of Health Sept 2020 Dear Colleagues letter 



SUBSTANCE USE AND COVID-19 
Workarounds 

 Increased use of online services for counseling 

 Online drug use surveys 

 Mobile drug test collection 

 Most MRO activity done telephonically so relatively low impact 

 No one appears to have addressed required in person MRO for opioid issues 

 Can it be done via telemedicine? 



MARIJUANA AND CBD 

Map of Marijuana Legality by State 







MARIJUANA AND CBD 

State Status Medicinal Decrimina 
lized State Laws 

Delaware Mixed Yes Yes View State Laws 

District of Columbia Fully Legal Yes Yes View State Laws 

Kentucky Mixed CBD Oil Only No View State Laws 

Maryland Mixed Yes Yes View State Laws 

New Jersey Mixed Yes No View State Laws 

New York Mixed Yes Yes View State Laws 

Pennsylvania Mixed Yes No View State Laws 

Virginia Mixed CBD Oil Only Yes View State Laws 



 MM  MARIJUANA AND CBD 

Many states continue to have medical
marijuana programs 
No repeals 

Several states continue to have or to 
consider recreational marijuana programs 

Some states remain “fully illegal” 



 

 

MM  MARIJUANA AND CBD 

 BUT DON”T FORGET THAT FOR DRUG TESTING 

FEDERAL PROGRAMS- remains illegal thus 
guidance is to call it positive 

FOR NON FEDERAL PROGRAMS- it depends 
Is there a company policy 
Is there a prohibition against testing (state 

or municipality) 



MARIJUANA AND CBD 

NYC has enacted Int. No. 1445-A, which takes 
effect May 10, 2020. This bill 
prohibits any employer, labor organization, 
employment agency, or “agent thereof” from 
requiring, as a condition of employment, a 
prospective employee to submit to testing for 
the presence of tetrahydrocannabinols or 
marijuana. 



MARIJUANA AND CBD 
 The NYC law does not apply to persons applying to work: 

 As police officers, peace officers, or positions with law enforcement or 
investigative functions at the department of investigation; 

 As laborers, workers, contractors, mechanics, etc. on a public work site; 

 In any position requiring compliance with Section 3321 of the NYC Building Code or 
section 220-h of the NYC labor law (certain positions subject to safety measures at 
construction sites); 

 In a position requiring a commercial driver’s license; 

 In a position requiring the supervision or care of children, medical patients, or 
vulnerable persons; or 

 In any position with the potential to significantly impact the health or safety of 
employees or members of the public (as determined by a commissioner or 
chairperson). 



 

  

MARIJUANA AND CBD 

 The NYC law does not apply to drug testing required pursuant to a contract 
between the federal government and an employer (including financial 
assistance grants); federal or state department of transportation regulations; 
federal or state laws that require testing for purposes of safety or security; or 
employers subject to collective bargaining agreements that address drug 
testing. However, the bill leaves unanswered the question of whether an 
employer may prospectively include pre-employment drug testing 
requirements in a CBA. 

 Notably, the NYC law does not address the employer’s right to require 
current employees to submit to drug tests. 



MARIJUANA AND CBD 

 NEW JERSEY 

 The Superior Court of New Jersey Appellate Division held 
that an employee sufficiently stated a cause of action for 
disability discrimination after he was fired for his medical 
marijuana use. 



  

   
   

   
  

 

 

MARIJUANA AND CBD 

NEVADA 
 Starting on January 1, 2020, employers in Nevada are prohibited from failing or refusing to hire a 

prospective employee because a drug screen reveals the presence of marijuana. The new law, AB 132, 
exempts certain positions from its mandate, and employers may still reject prospective employees who 
test positive for marijuana when applying for positions as firefighters, emergency medical technicians, 
motor vehicle operators required to be drug tested under federal or state law, or other positions that, “in 
the determination of the employer, could adversely affect the safety of others” or are funded by a federal 
grant. 

 The statute also limits its application to the extent it is inconsistent or otherwise in conflict with the 
provisions of an employment contract, a collective bargaining agreement, or the provisions of federal law.
There is no guidance yet on the meaning of these exclusions, including whether employers can “contract 
around” the ban on marijuana screening through an employment agreement. 

 Because marijuana is still illegal under federal law, AB 132’s express deference to federal law renders the 
statute at best ambiguous. 

 Last, AB 132 also allows an employee who fails a drug test within the first 30 days of employment to take 
a second drug test, at his or her own expense, to rebut the results of the first test. 



MARIJUANA AND CBD 

 Illinois, for example, recently legalized recreational marijuana use as of January 1, 
2020. The Illinois law explicitly reserves an employer’s rights to maintain policies 
regarding drug testing and a “zero tolerance or drug free workplace,” so long as those 
policies are applied in a nondiscriminatory fashion. 

 Similarly, in an unpublished decision, the Michigan Court of Appeal held that a Michigan 
statute did not prohibit a private employer from rescinding an offer to an at-will 
employee based on a positive tetrahydrocannabinol (THC) test result. 

 California has not yet addressed marijuana testing, and so employers may continue 
their normal post-offer drug testing procedures for California employees. Employers 
should, as always, administer drug testing in compliance with applicable privacy and 
discrimination laws. 



   
 

MARIJUANA AND CBD 

 Some CBD products have trace amounts of THC but some may have more 

 Drug panels screen for THC, and CBD alone should not trigger a positive 
marijuana test. However, there is a possibility that some CBD products may 
contain traces of THC. MRO’s are generally skeptical of CBD as an 
explanation for a positive THC test, especially considering that the cutoff on 
the federal panel (and many other panels, by extension) is 50 ng/mL for the 
initial screening and 15 ng/mL on the confirmation screening. 

 BUT REMEMBER, FOR FEDERAL TEST A POSITIVE THC IS A POSITIVE THC EVEN IF 
THE CLAIM OF CBD IS TRUE.  



 

MEDICATION ASSISTED TREATMENT 
 MAT is primarily used for the treatment of addiction to opioids such as heroin 

and prescription pain relievers that contain opiates. The prescribed 
medication operates to normalize brain chemistry, block the euphoric effects 
of alcohol and opioids, relieve physiological cravings, and normalize body 
functions without the negative and euphoric effects of the substance used. 

 Buprenorphine, methadone, and naltrexone are used to treat opioid use 
disorders to short-acting opioids such as heroin, morphine, and codeine, as 
well as semi-synthetic opioids like oxycodone and hydrocodone. These MAT 
medications are safe to use for months, years, or even a lifetime. As with any 
medication, consult your doctor before discontinuing use. 

 While may reduce euphoric effects, they have potential side effects  such as 
drowsiness and fatigue 



  
 

    

 

MEDICATION ASSISTED TREATMENT 
 Medications that are no longer on the list of “absolute disqualifying” include 

insulin, Chantix, Methadone, and Saboxone. If a driver has a disqualifying
medical condition, it will be the medical condition that will cause 
the driver to be disqualified, not the medication being taken to treat the 
condition. 

 But also consider that if someone is in medication assisted treatment it is 
because they have an addiction. That addiction may well be the medical 
condition that is disqualifying until appropriate evaluation  (SAP) 

 Is it a current diagnosis?- if so disqualified. 

 If it is for maintenance- supporting documentation from provider 

 What about voluntary entry into a MAT program?   Is it a violation? Is a SAP 
evaluation required? 



  
 

DRUG TESTING RULES 
for non federal 

 Varies by state 



http://interactive.blr.com/Global/FileLib/Drug_Testing_Seminar/39318_Drug 
Testing_Report_EHSDA.pdf 

 Delaware- no limitations 

 D.C. - no laws except Marijuana limited to post-offer. Case law may be 
interpreted as limiting random testing to safety sensitive occupations. 

 Maryland- applicant testing not subject to restriction.  Employee testing if 
supported by legitimate business reason. 

http://interactive.blr.com/Global/FileLib/Drug_Testing_Seminar/39318_Drug


 

DRUG TESTING RULES 

 New Jersey-Employer may require preemployment drug testing regardless of 
safety sensitive or not.  Balance random drug testing against privacy rights.  

 New York- if an employer chooses to conduct drug testing it must be done by 
a refutable (sic) drug testing lab.  NY courts have deemed it unconstitutional 
and discriminatory to reject a potential employee based soley on a positive 
drug test- the employer must be able to demonstrate that the potential 
employee’s substance abuse will prefent him from doing his job.  Employee 
who tests positive could request a retest from lab of choice  and can’t fire 
solely on positive test without regard to performance (unless required by law 
or safety sensitive position. 



 
 

 

DRUG TESTING RULES 

 Pennsylvania- no statute regulates. If testing done it must maintain 
individual’s privacy.  Third Circuit has held that an employer’ drug testing 
program may violate public policy and give rise to a wrongful discharge claim 
if a reasonable program would find the program highly offensive balancing 
employee’s privacy interest and employer’s interest in maintaining a 
substance free workplace.  Privacy must be maintained for employee testing. 
The PA code incorporates Federal for transportation employers. 



WHATS NEW ON THE FEDERAL LEVEL 



  Effective January 6, 2020- FMCSA requires commercial drivers license 
number be used when completing chain of custody form or alcohol technician 
form. 

 When the MRO receives a laboratory-confirmed positive drug test result for a 
FMCSA-regulated employee, and the CCF is without the driver’s CDL number and 
State of Issuance listed, the MRO should contact the driver, driver’s employer or 
designated employer representative to obtain it. The MRO will report the verified 
positive test result in the Clearinghouse. 



O    



ODAPC Testing Rates 2020 January 28, 2020 

Federal Motor Carrier Safety Administration 
[FMCSA] 50% 10% 

Federal Aviation Administration 25% 10%[FAA] 

25% - Covered 10% - Covered 
Service ServiceFederal Railroad Administration 

[FRA] 50% - Maintenance 25% - Maintenance 
of Way * of Way * 





Federal Transit Administration 
[FTA] 50% 10% 

Pipeline & Hazardous Materials Safety 
Administration 50% N/A[PHMSA] 

United States Coast Guard 
[USCG] 50% N/A 

(with the Dept. of Homeland Security) 



  

 

 

ODAPC CBD Feb 18, 2020 

 The Department of Transportation requires testing for marijuana and not CBD. 

 The labeling of many CBD products may be misleading because the products could 
contain higher levels of THC than what the product label states. The Food and Drug 
Administration (FDA) does not currently certify the levels of THC in CBD products, 
so there is no Federal oversight to ensure that the labels are accurate. The FDA has 
cautioned the public that: “Consumers should beware purchasing and using any 
[CBD] products.” The FDA has stated: “It is currently illegal to market CBD by 
adding it to a food or labeling it as a dietary supplement.”* Also, the FDA has 
issued several warning letters to companies because their products contained more 
CBD than indicated on the product label. **[i] 

 The Department of Transportation’s Drug and Alcohol Testing Regulation, Part 40, 
does not authorize the use of Schedule I drugs, including marijuana, for any reason. 
Furthermore, CBD use is not a legitimate medical explanation for a laboratory-
confirmed marijuana positive result. Therefore, Medical Review Officers will 
verify a drug test confirmed at the appropriate cutoffs as positive, even if an 
employee claims they only used a CBD product. 

 It remains unacceptable for any safety-sensitive employee subject to the 
Department of Transportation’s drug testing regulations to use marijuana. Since 
the use of CBD products could lead to a positive drug test result, Department of 
Transportation-regulated safety-sensitive employees should exercise caution when 
considering whether to use CBD products. 



 

 

ODAPC Pre-Employment Testing ne 9, 2020 

 On June 5, 2020, the Federal Motor Carrier Safety Administration (FMCSA) granted a 
three-month waiver from certain pre-employment testing requirements applicable 
to employers of drivers subject to 49 CFR part 382  (due to COVID-19) 

 (1) Employers must verify that the driver participated in the controlled 
substances testing specified in § 382.301(b)(2)(i) and (ii) and had no recorded 
violations of another DOT agency’s controlled substances use regulations within the 
previous 6 months;
(2) Employers must comply with the Clearinghouse pre-employment query 
requirement set forth in 49 CFR 382.701(a);
(3) Employers must not allow a driver to perform any safety-sensitive function if 
the results of a Clearinghouse pre-employment query demonstrate that the driver is 
prohibited from doing so, in accordance with 49 CFR 382.701(d);
(4) Employers must complete the investigations and inquiries required by 49 CFR 
§§ 40.25, 382.413, and 391.23;
(5) Accident Notification. Each employer must notify FMCSA within 5 business days 
of an accident (as defined in 49 CFR 390.5), involving any driver operating under 
the terms of this waiver. See 49 CFR 390.15(b) (requiring maintenance of accident 
registry). Notification shall be by email to MCPSD@DOT.GOV. The notification must 
specify that the driver was operating under the terms of this waiver and must 
include the following information: 

mailto:MCPSD@DOT.GOV


   

  

   
  

 

  

  
 

  

 
 

 

ODAPC Enforcement Discretion for SAP June 18, 2020 

 ODAPC will allow SAPs to conduct a remote “face-to-face” evaluation and assessment while this 
policy is in effect. 

 The flexibility to conduct remote assessments and evaluations is voluntary, and SAPs may 
continue to conduct in-person face-to-face assessments and evaluations as appropriate. ODAPC 
recommends that, when a SAP conducts assessments and evaluations remotely, the format of 
the assessment be documented in the final report for reference. 

 ODAPC realizes that performing evaluations remotely may not provide as much information to 
the SAP as a face-to-face evaluation would, but believes remote evaluations are preferable to 
not performing the evaluations at all. While ODAPC will not prescribe the exact manner in 
which the remote evaluations should be conducted, SAPs who choose to conduct initial 
assessments and evaluations and follow up evaluations remotely should consider the following 
parameters: 

 The technology you use should permit a real-time two-way audio and visual communication and 
interaction between you and the employee. 

 You should determine if the quality of the technology (e.g., speed of the internet connection, 
clarity of the display, application being used, etc.) is sufficient for you to gather all the visual 
(e.g., non-verbal physical cues) and audible information you would normally observe in an in-
person face-to-face interaction. 

 You may only utilize the technology if your State-issued license authorizes you to do so and 
within the parameters of that authority. 

 ODAPC will not consider an evaluation or assessment performed remotely as an act of serious 
non-compliance for purposes of starting a public interest exclusion proceeding against the 
service agent while this statement of enforcement discretion is in effect. 



   

 

 
 

 

ODAPC Re-qualification timelines June 18, 2020 

 Under 49 CFR §§ 40.33(e), 40.121(d), 40.213(e), and 40.281(d), collectors, 
MROs, STT/BATs, and SAPs are required to maintain their DOT required 
qualifications to continue to act as service agents in the DOT drug and alcohol
testing program. Specifically, collectors and STT/BATs must complete refresher 
training every five years, MROs must complete requalification training every 
five years, and SAPs must complete 12 professional development hours every 
three years. 

 DOT realizes that during the COVID-19 public health emergency, these service 
agents may find it difficult to find the necessary resources (e.g., exam location 
or personnel to conduct mock collections, etc.) to meet their re-qualification
requirements. If a service agent is unable to meet their re-qualification due 
date while this statement of enforcement discretion is in effect, DOT will not 
consider it a non-compliance for purposes of starting a public interest exclusion 
proceeding against the service agent. DOT is providing this flexibility for 
service agents who cannot meet their re-qualification requirements by their 
respective due dates due to restrictions imposed by Federal, State and local 
authorities, and health agencies related to the COVID-19 public health 
emergency (e.g., facility closures, State or locally imposed quarantine 
requirements, or other impediments). DOT will consider these service agents 
qualified per Part 40 to continue providing the Part 40 required services while 
this policy is in effect. 



    ODAPC Enforcement Discretion July 9, 2020 

 In recognition of these barriers to full compliance in some locations, the 
Agency may exercise discretion to determine not to enforce the minimum 
annual percentage random testing rates for drugs and alcohol, and the 
requirement that each employer ensure that the dates for administering 
random drug and alcohol tests are spread reasonably throughout the 
calendar year, 

 Acknowledges the current and anticipated disruptions to the 
administration of drug and alcohol testing caused by the COVID-19 public 
health emergency; 

 Considers the interests of public safety and the continuing need to free up 
medical supplies and facilities for the diagnosis and treatment of COVID-
19; 

 Requires that employers who are capable of complying with 49 CFR 
382.305(b) and 49 CFR 382.305(k) must continue to do so; and 

 Creates no individual rights of action and establishes no precedent for 
future determinations. 



 

 

ODAPC Revised Drug Testing Form   August 31, 2020 

 The Department of Health and Human Services recently announced that their 
revised Federal Drug Testing Custody and Control Form (CCF) was approved by 
the Office of Management and Budget (OMB). In the ‘terms of clearance’, OMB 
is authorizing the use of the ‘old’ CCF until August 30, 2021. 

 Most of the changes adopted in the revised CCF were made to accommodate 
the use of oral fluid specimens for the Federal drug testing program. Oral fluid 
drug testing is not authorized in DOT’s current drug testing program. 

 In addition to the changes regarding oral fluids, the revised CCF also includes 
the following changes: 

 Copies 1-5, Step 1: Added “CDL State and No.” to donor identification (FMCSA 
only); 

 Copies 1-5, Step 1: Added “Other” (i.e., e-mail) to Collector Contact Info; 
 Copy 1, Step 5a: Removed analyte names and checkboxes; repositioned 

results and checkboxes; and added a line for the certifying scientist to record 
the positive analyte(s) and concentration(s) if a positive result is recorded; 

 Copies 2-5, Step 5: Added a line for the donor e-mail address; 
 Copy 5: Removed instructions for completing the CCF from the back of the 

form. Instructions for completing the CCF are posted on the 
SAMHSA https://www.samhsa.gov/workplace/drug-testing and 
ODAPC https://www.transportation.gov/odapc/documents websites. 

https://www.transportation.gov/odapc/documents
https://www.samhsa.gov/workplace/drug-testing


 
 

. 

 When can I begin using the revised CCF? 

 DOT-regulated employers and their service agents (collectors, laboratories, Medical Review 
Officers (MRO)) are authorized to use the revised CCF beginning September 1, 2020. To  
avoid confusion regarding whether oral fluid testing is authorized in the DOT program, and to 
allow existing supplies of old CCFs to be depleted, we recommend as a best practice that 
laboratories not mail any of the revised CCFs to DOT-regulated clients or their service agents 
until after June 1, 2021 (or until supplies of the old CCFs have been depleted). 

 As a collector, can I still use the old CCF after September 1, 2020? 

 Yes. OMB authorized, and you may choose to use, the old CCF until August 30, 
2021. When using the old CCF between September 1, 2020, and August 30, 2021, a 
memorandum for the record (MFR) is not required. If you use the old CCF after August 30, 
2021, you must complete a MFR per 49 CFR § 40.205(b)(2). 

 Beginning September 1, 2020, you may use the revised CCF. However, after August 30, 2021, 
you are required to use the revised CCF. 

 We recommend that you monitor your existing supply of old CCFs and coordinate the delivery 
of the revised CCF with the testing laboratory. 

 If I use the old CCF between September 1, 2020, and August 30, 2021, do I need to do 
anything differently? 

 No. The new information required to be provided on the revised CCF (i.e., collector and 
donor e-mail addresses) may be, but is not required to be, included when using the old CCF 



WAIVERS AND EXEMPTIONS 

 Diabetic on Insulin- if all else cleared by examiner need form MCSA-5870 

 Seizure exemption- if all else ok, then request exemption but medication 
use might be a consideration 



  

 

ODAPC Enforcement Discretion September 23, 2020 

 As of September 22, 2020, ODAPC has extended the statement of June 18, 
2020 on enforcement discretion for SAP and Service Agents 

 continues to be effective through December 31, 2020. 



  

                                                                               

OTHER AGENCIES 

 The Agricultural Marketing Service (AMS) is providing an additional thirty (30) days 
for public comments on the interim final rule (IFR) that established the Domestic 
Hemp Production Program on October 31, 2019. Reopening the comment period 
gives interested persons an additional opportunity to comment on the IFR. 
Comments are solicited from all stakeholders, notably those who were subject to the 
regulatory requirements of the IFR during the 2020 production cycle. 

 The Department of Health and Human Services (“HHS” or “Department”) is 
proposing to establish scientific and technical guidelines for the inclusion of hair 
specimens in the Mandatory Guidelines for Federal Workplace Drug Testing 
Programs (Guidelines). Dates Submit comments on or before November 9, 2020. 
SAMHSA will accept comments for the next 60 days electronically 
at http://www.regulations.gov, or by regular mail or overnight mail to SAMHSA, 
Center for Substance Abuse Prevention, Division of Workplace Programs, 5600 
Fishers Lane, Room 16N02, Rockville, MD 20857. 
https://www.regulations.gov/searchResults?rpp=25&po=25&s=drug%2Btesting&fp=true&dct=FR%2BPR%2BN%2BO 

https://www.regulations.gov/searchResults?rpp=25&po=25&s=drug%2Btesting&fp=true&dct=FR%2BPR%2BN%2BO
http://www.regulations.gov


 

 

OTHER AGENCIES 

 The Oral Fluid Mandatory Guidelines became effective January 1, 2020. 

 https://www.samhsa.gov/sites/default/files/programs_campaigns/division_w 
orkplace_programs/final-mg-oral-fluid.pdf 

 The FMCSA says- Action Needed: Continued support from the Secretary is 
necessary to further ODAPC's efforts to work with OMB and HHS to find 
solutions for oral fluids testing that are consistent with the DOT's limitations 
under the OTETA. 

 Saliva tests can be done for alcohol screening 

https://www.samhsa.gov/sites/default/files/programs_campaigns/division_w


TESTING TIME FRAME 

from https://ohsonline.com/Articles/2020/03/01/An-Overview-of-SAMHSAs-New-Oral-Fluid-Testing-
Guidelines.aspx?Page=4 





https://ohsonline.com/Articles/2020/03/01/An-Overview-of-SAMHSAs-New-Oral-Fluid-Testing


   DON’T FORGET THAT THE CLEARINGHOUSE IS 
ACTIVE 

 The Clearinghouse rule requires FMCSA-regulated employers, medical review 
officers (MROs), substance abuse professionals (SAPs), consortia/third-party 
administrators (C/TPAs), and other service agents to report to the 
Clearinghouse information related to violations of the drug and alcohol 
regulations in 49 Code of Federal Regulations, Parts 40 and 382 by current and 
prospective employees. 

 ENFORCEMENT IS NOT GONE, JUST MORE 
FORGIVING 



  REMEMBER consistency is key. Whatever drug 
and alcohol policy the company adopts, 
ensure that it is followed uniformly. 



 MRO List 
 Free 
 700 members;  MROs, collectors, SAP, employers 
 MRO-List@googlegroups.com 
 Subscribe- send e-mail to KAuerbach@aol.com 
 or MROListServe@gmail.com 

mailto:MROListServe@gmail.com
mailto:KAuerbach@aol.com
mailto:MRO-List@googlegroups.com


 

  

 

 

 

  

QUESTIONS 


 Question 1 

 Which of the following is true in the face of the COVID pandemic (select all that apply) 

 ___a. Drug testing does not need to be done so long as the pandemic lasts 

 ___b. agencies can use discretion in enforcement regarding minimum random testing rates 

 ___c. the basic rules for the MRO regarding determination of a result have not changed 

 ___d. employers can choose to waive testing requirements due to the COVID pandemic 



 Answer: 

 b  the agency can use discretion in enforcement carried out in 2021 regarding testing in 2020. 

 c. the underlying rules under which an MRO determines test results has not changed. It may be more 
complex in the face of the COVID pandemic but it has not changed. 





          
 

    

  

       

   
 

  
 

  





QUESTIONS 


 Question 2:   In a Federal program, a donor tests positive for marijuana ( THC) but denies any use of marijuana. 
Which of the following can explain the results 

 ____a.  The donor used marijuana under a state medical marijuana program. 

 ____b. The donor ingested CBD products 

 ____c.   the donor uses prescribed dronabinol 

 ____d.  the donor alleges they were at a packed concert recently where marijuana was present 



 Answer 



 a- is an obvious reason; positive donors for marijuana often do admit use with and say its their right to use it or say
that they have a medical marijuana card. - However, many do not admit use 

 b- CBD products can contain non-trivial amounts of THC. While the amount of THC in the hemp from which the CBD 
derives is regulated, not all manufacturers of CBB product are as attentive to testing their product for THC 

 c- Dronabinol can cause a positive THC test. 

 I do not feel that the literature supports a positive THC from second hand exposure but this continues to 
come up and some MROs do accept this as a cause for the finding. 



  

       
  

  

 
    

   
 

    
   

QUESTIONS 
 Question 3- which of the reasons in question 2 should result in a reported “negative” for the drug test 



 Answer: c- if legally prescribed, Dronabinol use should result in reporting a negative test.  There remains the 
issue of concurrent use of marijuana. And safety implications need to be considered. 



 a- while it can cause THC in a drug test,  it Is not a valid reason in a Federal program. 

 b- note ingestion of THC in a CBD product may not have been with understanding of the donor, its is still a 
positive.   The donor will need to take the matter up with the employer. The MRO may be called upon to explain 
what might have happened. 

 c- As above- negative if legal prescription.  Note that while the medication’s indication are narrow and the 
prescription may be for off label use, if legally prescribed it is a negative.  Safety issues may be present and need to 
be noted by the MRO and evaluated by the employer’s medical advisor. 

 d- While the MRO might question the judgement of the donor in going to a “packed concert” in the midst of the 
COVID pandemic, the explanation, even if true as the cause of the THC, is not a valid medical reason and hence 
should be reported as positive. 
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 Thank you for your attention 

 Questions? 
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