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Introduction. While national or regional emergencies or disasters are well-known for causing an array of harms to 
physical health, they can also have a significant impact on individuals’ mental and behavioral health.  Existing mental 
health conditions, such as schizophrenia and depression, may be exacerbated by an emergency.  New conditions, such 
as post-traumatic stress disorder, may emerge in some persons as a result of the emergency.  Large-scale emergencies 
may affect the mental and behavioral health of first responders, public health officials, health care workers, and others 
involved in response efforts.  The mental health of certain vulnerable populations, including children, the elderly, 
individuals in group facilities, and persons from socially or economically disadvantaged groups, may also be impacted.  
Depending on the particular mental and behavioral health issues that arise, individuals may need to access mental 
health services during and/or after a declared emergency. 
 
In September 2008, the Centers for Disease Control and Prevention (CDC) established a Preparedness and Emergency 
Response Research Center (PERRC) at the Johns Hopkins Bloomberg School of Public Health.  One of the Center’s 
goals is to identify, research, and analyze the legal and ethical issues that arise during emergencies relative to mental 
and behavioral health.  As part of this effort, scholars and researchers at the Johns Hopkins PERRC, in collaboration 
with the ASU Sandra Day O’Connor College of Law, have created a series of translational tools on relevant legal and 
ethical issues. 
 
Purpose. This tool is intended as a resource for health care providers and administrators, public health officials, 
emergency planners, clergy, and the public and private sector partners who seek enhanced understanding of the legal 
issues that arise during and after emergencies relative to mental and behavioral health.  As per the Table of Contents 
below, this tool presents a series of frequently asked questions (FAQs) and answers within 3 sections.  The content 
focuses primarily on relevant federal laws although select state or local laws may also be discussed.  Where available, 
links to additional resources are provided in the References.  While many significant ethical issues may arise relative 
to the questions listed below, this document is limits to legal concerns. 
 
Acknowledgment. This document, prepared by Lainie Rutkow, JD, PhD, MPH, Jon Vernick, JD, MPH, and James 
G. Hodge, Jr., JD, LLM, is supported by CDC through a project entitled “Legal and Ethical Assessments Concerning 
Mental and Behavioral Health Preparedness” at the Johns Hopkins Bloomberg School of Public Health and ASU  
Sandra Day O’Connor College of Law.  The authors acknowledge research assistance of Erin C. Fuse Brown, JD, 
MPH, Fellow, and Lexi C. White, JD/PhD Candidate, ASU Sandra Day O’Connor College of Law. 
 
Disclaimer. While this document was prepared with support from CDC (5P01TP000288-02), its contents do not 
represent the official legal position of CDC or other project partners.  This document does not provide specific legal 
advice.  Practitioners should consult with their legal counsel for a more detailed understanding of federal laws and to 
understand the implications of relevant state laws. 
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I. Government Powers in Declared Emergencies to Respond to Mental and Behavioral 
Health Harms  
 
1) What are the key laws that authorize the federal government to respond to mental and behavioral 

health needs during and immediately after emergencies and disasters?  
 

The federal government can address mental and behavioral health needs through a variety of emergency powers that 
are grounded in several key federal laws.  The Robert T. Stafford Disaster Relief and Emergency Assistance Act 
allows the President to declare a major disaster or emergency, usually based on a request from a state’s governor.1  
Once this federal declaration has been made, the federal government can coordinate response efforts and address 
mental and behavioral health needs, such as screening, diagnosis, and counseling, through the Act’s Crisis Counseling 
Assistance and Training Program.2

 
   

In addition, under the auspices of the Public Health Service Act, the U.S. Department of Health and Human Services 
(DHHS) can declare a public health emergency.3  Once this declaration is made, DHHS’ Secretary can support and 
conduct investigations into the disease or event that caused the emergency, waive particular Medicare and Medicaid 
requirements, and mobilize medical personnel, including mental and behavioral health providers.4  Pursuant to the 
Pandemic and All-Hazards Preparedness Act, DHHS’ Assistant Secretary for Preparedness and Response coordinates 
medical and public health emergency response efforts, including mental health efforts.5

 
   

Federal emergency responses are guided by the National Response Framework, which includes Emergency Support 
Annexes that address mental and behavioral health issues.  These issues include surveillance for mental health and 
substance abuse needs, the provision of psychological first aid, and the treatment of individuals with cognitive 
limitations.6

 
 

2) What are examples of laws that allow the state governments to respond to mental and behavioral health 
needs during and immediately after emergencies and disasters? 

 
State governments also have specific legal powers to declare and respond to emergencies and address mental and 
behavioral health needs.  All states allow for declarations of disaster or emergency, which are initiated in most 
jurisdictions by a state’s Governor.7  More than half the states also authorize specific declarations of a “public health 
emergency,” based in part on the Model State Emergency Health Powers Act (MSEHPA) of 2001.8

 

  State-based 
declarations of public health emergency consistent with MSEHPA authorize enhanced governmental powers, which 
may allow the state to: (1) screen individuals for mental and behavioral health needs; (2) conduct surveillance for 
mental and behavioral health conditions; and (3) mobilize licensed mental health providers to provide treatment within 
and across state lines through licensure reciprocity provisions and liability protections (in some cases). 

3) How may laws facilitate screening of health care workers and first responders regarding their 
preexisting or emerging mental health conditions to mitigate mental health harms during an 
emergency? 

 
In emergencies, health care workers and first responders may be at an increased risk for mental health harms 
depending on the nature of their response work.9  Screening health care workers and first responders for mental and 
behavioral health conditions or risks may help to identify and treat these conditions.10  Provisions of MSEHPA allow 
public health agents (or other qualified persons authorized by the public health authority) to offer screenings to health 
care workers regarding mental health conditions during emergencies.11  These screenings, which are not compulsory, 
may focus on pre-existing and emerging mental and behavioral health conditions.  Disaster preparedness guidelines, 
such as those developed by the federal Substance Abuse and Mental Health Services Administration (SAMSHA), also 
encourage disaster mental health workers to “be on the lookout” for fellow workers who may be experiencing 
emerging or exacerbated mental or behavioral health issues.12
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4) What legal obligations regarding accommodation for mental disabilities apply to emergency planning by 
government and public places? 

 
The federal Americans with Disabilities Act and similar state-based laws prohibit the government and public entities 
from discriminating against physically or mentally disabled persons through services or programs.13  In February 2011, 
a federal district court in California held that these protections apply to emergency planning efforts by government and 
public places (e.g., emergency shelters).14  Although this decision may be appealed, the case puts government and 
other emergency planners on notice that they may violate federal and state disability laws if they fail to account for the 
needs of individuals with mental and behavioral health conditions in their emergency preparedness programs.  For 
example, emergency planners should consider whether individuals with disabling mental health conditions will require 
special accommodations to receive notice that an emergency has occurred and how to proceed in an evacuation.15

 
 

5) What is the Strategic National Stockpile (SNS) and when can it be legally accessed? 
 
SNS is a repository for medications and medical supplies that can be used to protect Americans in the event of a public 
health emergency.  SNS was established by Congress through the Homeland Security Act in 2002,16 and is maintained 
by CDC’s Office of Public Health Preparedness and Response.  Through the SNS, medicines and medical supplies can 
be delivered anywhere in the United States within hours of an emergency.17  Although the precise content of the SNS 
is not publicly known, it includes medicines and supplies to treat largely physical injuries.18

 
II. Deployment, Use, and Authorization of Mental Health Personnel 

  Although the SNS may 
not currently contain medications frequently used to treat mental health conditions, stockpiles of psychotropic 
medications will likely be needed during and immediately after an emergency that causes widespread mental health 
harms.  Policy makers should devote attention to this issue.  Of note, other emergency medical resources, such as the 
Federal Medical Stations, may contain limited quantities of psychotropic medications. 

6) What is meant by “licensure portability” or “licensure reciprocity” during declared emergencies? 
 

These terms refer to the processes by which certain licensed practitioners, including mental health providers, can have 
their valid licenses to practice recognized in states other than those that currently license them during declared 
emergencies.  This can facilitate their deployment and ability to provide care in affected states.19

  
 

7) What laws facilitate interjurisdictional licensure portability for mental and behavioral health 
professionals during and immediately after emergencies and disasters? 

 
Once an emergency is declared, licensure reciprocity and waiver laws allow providers licensed in one state to practice 
within the state granting licensure reciprocity for the duration of the declared emergency.20  For example, the 
Emergency Management Assistance Compact (EMAC), executed by all states, facilitates this type of licensure 
portability during declared emergencies for state agents (i.e., not private sector professionals).21  A number of states 
have adopted a provision of MSEHPA that waives state or local licensure requirements for validly-licensed health care 
providers from other states during an emergency.22  Some states have adopted the Uniform Emergency Volunteer 
Health Practitioners Act (UEVHPA), which allows for licensure portability during emergencies for registered 
volunteer health practitioners (VHPs), including mental and behavioral health professionals.  As long as they were 
previously registered and do not exceed the scope of practice of their own license or that of the state that hosts them 
during an emergency, these VHPs qualify for licensure portability.23

 
   

8) What liability protections may exist for mental health providers during an emergency? 
 

Several laws limit civil liability for health care practitioners, including mental and behavioral health providers, who 
practice during an emergency.  Some states have adopted a provision of MSEHPA that explicitly limits civil liability 
for health professionals during declared emergencies.24  Similarly, EMAC provides civil liability protections to health 
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professionals who function as “state agents” during an emergency response.25  In states adopting the UEVHPA, civil 
liability protections are available to registered VHPs who provide services through a local host agency during an 
emergency.26  Other protections may also apply.  However, none of these laws or other volunteer protection acts 
protect individuals from liability due to willful or wanton acts, gross negligence, or criminal acts.27

 
 

9) Do workers’ compensation programs cover mental health harms suffered by mental health workers on 
the job during emergency response?  

 
Workers’ compensation is a no-fault insurance program provided by employers and administered by federal or state 
government, giving individuals or their families limited benefits for work-related injuries and deaths.28  Typically, 
these programs only cover employees, not volunteers, who were injured while acting in the scope of their 
employment.29  During declared emergencies, some states have legislatively extended their workers’ compensation 
programs to cover certain emergency response volunteers.30  States vary in the extent to which their workers’ 
compensation programs provide coverage for mental and behavioral health harms.  All states provide coverage for: 1) 
physical harms caused by a mental stimulus, and 2) physical trauma that leads to a mental injury.31  Some states 
provide no coverage when a mental stimulus causes a mental injury.32  Among states that do provide compensation for 
this type of “mental-mental” injury, some will only compensate individuals if the mental stimulus is “sudden or 
unusual,”33

 
III. Provision of Services and Treatment 

 which may include public health emergencies. 

10) How might the mental health care provider/patient relationship be impacted during declared 
emergencies? 

 
During an emergency, the scope and expectations associated with the provider/patient relationship may change.  For 
example, mental health care providers may not have time to take a detailed personal history, as they would in non-
emergency circumstances.34  Mental health providers may also have to deliver services that are associated with those 
usually offered by primary care physicians, such as giving advice about general medical concerns or providing 
referrals to service organizations.35  Mental health providers may be involved with some form of psychiatric triage, 
meaning that they help identify and classify individuals into priority groups, based on their need for mental health 
services.36  Providers’ legal obligations to their patients, such as obtaining informed consent or protecting patient 
confidentiality, may remain in place during an emergency, but they may be affected by temporary changes in the 
standard of care or scope of practice.37

 

  As noted below, mental and behavioral health providers can work with other 
emergency responders to ensure that, to the greatest extent possible, these legal obligations are met. 

11)  How are legal obligations relating to informed consent for mental health care different during an 
emergency than under non-emergency circumstances? 

 
Interactions between a patient and a mental health professional generally hinge upon provision of informed consent.38  
While standards vary across states, the basic tenets of informed consent require a health care provider to provide a 
patient with information about 1) diagnosis, 2) treatment, 3) consequences or risks, 4) alternatives, and 5) prognosis 
and then seek their authorization for treatment.39  Informed consent is required in all medical contexts unless a person 
cannot provide consent (e.g., due to lack of consciousness), an individual elects to waive informed consent, or in the 
rare circumstance where a provider can genuinely and reasonably conclude that it would be worse to obtain consent 
than not.40  Generally, an individual may legally consent to treatment if he or she is 18 years or older (or is an 
emancipated minor) and has the mental capacity to understand the consent.  Individuals younger than 18 years of age 
and incapacitated adults often rely upon a guardian or proxy decision-maker to provide consent.41  There is some 
variation among the states regarding the age at which a minor can consent to certain forms of care, including mental 
health care.  During a public health emergency, these legal standards remain in place, although they may be slightly 
altered (e.g., oral assertions may replace written consent processes).  Individuals who believe that they may need 
mental health treatment during an emergency and are concerned that they will lack competence to provide consent at 
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that time may choose to execute a psychiatric advance directive (PAD).42  PADs are used to document an individual’s 
preferences for consenting or refusing certain mental health-related treatment.  Twenty-five states have authorized the 
use of PADs.43

 
 

12) Do different legal standards of care apply during emergencies? 
 
A medical standard of care refers to the type and level of care that is appropriate for different professions.44  The legal 
standard of care is based on what a reasonable provider of the same specialty would do in like circumstances.45  In an 
emergency, providers’ actions are judged by assessing whether the provider acted consistently with how a reasonable 
provider in a similar situation would have acted.  As noted below, this provides little guidance or assurance of what the 
standard is or should be during emergencies.  Furthermore, some suggest that during an emergency the legal standard 
of care should shift to enable providers to act in ways that protect community as well as individual health.46

 
 

13) How might a crisis standard of care be applied during a declared emergency relative to mental and 
behavioral health care? 

 
During emergencies, public health departments, health care systems, and health care providers may face resource 
shortages while they experience a demand for mental health and other services.  Recently, the Institute of Medicine 
issued a report explaining that the level of patient care—including mental and behavioral health care—during 
emergencies may fall along a continuum (conventional to contingency to crisis).47  When traditional levels of care 
cannot be maintained during an emergency, moving to a crisis standard of care may become necessary, shifting 
priority to those individuals with greatest needs to receive care first.  These types of triage decisions would aim to 
protect individual as well as population-level health.48

 
 

14)  Does mental health providers’ authority to prescribe medications change during and immediately after 
declared emergencies? 

 
Mental and behavioral health services are generally provided through a combination of behavior-based therapies and 
the prescription of psychotropic and other medications.49  Mental and behavioral health providers’ authority to 
prescribe medications depends on the state where they are licensed.50  Prescriptions for medications related to mental 
health treatment tend to be written by psychiatrists, physicians from other specialties, physician assistants (PAs), and 
advance practice nurses (APNs).51  For PAs and APNs, prescribing authority often depends upon a supervisory or 
collaborative practice agreement with a validly licensed physician.  To meet surge capacity during an emergency, 
mental health care providers with prescribing authority may need to practice in jurisdictions where they are not 
licensed.  Numerous legal provisions facilitate this type of licensure portability, which can allow mental health 
providers to practice and prescribe medications temporarily in a state affected by an emergency (see question #7).52

 

  
During an emergency, whether in their home state or practicing in an affected state, mental health care providers must 
remain in compliance with federal and state laws that regulate the prescription of medications. 

15) How are laws regarding the prescription of psychotropic drugs affected by a declared emergency? 
 
Federal laws strictly regulate the prescription of certain medications that are frequently used to treat mental and 
behavioral health conditions, 53 such as benzodiazepines for anxiety and amphetamines for ADHD.  These drugs are 
classified into five schedules by the federal Controlled Substances Act (CSA).54  This classification system determines 
the ease with which individuals can access medications used to treat mental and behavioral health issues.  For example, 
drugs in Schedules II, III, and IV should be dispensed directly to the person for whom they are prescribed.55  Schedule 
II drugs (e.g., methadone) may be dispensed pursuant to a written prescription that cannot contain refills.56  Federal 
law defines certain “emergency” conditions when Schedule II drugs can be dispensed with an oral prescription (i.e., 
the drug needs to be immediately administered; no other treatment is available; and a written prescription is an 
impossibility).57  Less restrictive laws govern the prescribing of drugs on Schedules III, IV, and V.58  These laws 
remain in place during an emergency unless they are temporarily waived or altered by a federal or state emergency 
declaration. 
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16) How can certain specific legal powers facilitate treatment for some mental and behavioral health 

conditions during emergencies? 
 
During emergencies, laws may allow for the temporary use of certain treatments to help providers meet patient surge 
capacity.  There are, however, important limitations to the utility of these treatments.  In general, courts have 
determined that compulsory treatment may be employed only if there is “a compelling public health interest; a ‘well-
targeted’ intervention; and . . . there exists no ‘less restrictive alternative.’”59  The use of any form of compulsory 
treatment—in non-emergency and emergency situations—must be carefully balanced against the need to respect 
individuals’ constitutionally-protected liberty interests.  Important protections of individuals’ due process rights, such 
as hearings for those who contest their treatment, cannot be ignored simply because an emergency has been declared.60

 

  
However, alternative means of meeting these requirements may be developed, consistent with provisions of MSEHPA, 
noted above. 

States are allowed to act to protect the interests of minors and vulnerable persons.  For example, states can engage in 
involuntary commitment of the mentally ill for protection from harm.61  During emergencies, states can act to protect 
minors, persons who lack legal competence, and others who may not be able to protect themselves.62

 

  For example, the 
state can appoint temporary caregivers for young children who have been separated from their parents. 

Directly observed therapy (DOT) is a type of treatment in which a provider observes a patient to ensure that 
medication is taken correctly.63  Variations of DOT have been used in mental and behavioral health contexts (e.g., 
assisting those recovering from addiction).64  These types of assisted treatment therapies are legally authorized in most 
jurisdictions and may be used during emergencies to manage care for certain populations, such as displaced individuals 
who live in institutional settings.65

 
 

17) How do legal restrictions on individual movement such as isolation and quarantine measures affect the 
ability to receive treatment for emerging or pre-existing mental health conditions?  

 
While governmental restrictions on individuals’ movement during declared emergencies may protect the population’s 
physical health, they may also be associated with adverse mental health outcomes.  Individuals who are isolated or 
quarantined due to an infectious disease outbreak may experience mental health issues, such as anxiety or depression.66  
Some states’ emergency laws based on MSEHPA affirm that individuals should have access to mental and behavioral 
health care providers while confined.67

 
 

18) How does the legal duty to protect third parties and individuals from threats of harm by those with 
mental or behavioral health conditions change during an emergency? 

 
Mental and behavioral health professionals generally have a duty to protect third parties from individuals who present 
a clear and specific danger to them.68  This may include the use of certain reasonable measures, such as notifying an 
intended victim or reporting a dangerous person to the police.  During emergencies, mental and behavioral health 
professionals may find it challenging to meet this legal duty due to limited encounters with a potentially dangerous 
individual or lack of available law enforcement officials.69  Even during emergencies, however, this duty must be 
carried out to the greatest extent possible.
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